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In The 


^at^H dourt at Apppala 

Foe the DisTBior op Colombia Cibouec 


No. 11,377 


Candide R. DuBeau, Appellant 
vs. 

Smitheb and Mayton, Inc. Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOB APPELLEE 


SUPPLEMENTAL STATEMENT OP THE CASE 

In addition to Appellant’s Statement of the case the 
following transpired: 

Appellant testified that she looked for traffic while at 
the curb but did not look again while crossing P Street 
(App. 21-22); that she was already half way across the 
street when she saw the truck half a block away (App. 
24-25); that a Yellow Cab was standing on P Street, 



2 


facing west at the sidewalk line and that she crossed the 
street walking straight toward the hood of the cab which 
was directly in front of her (App. 22-24); that she 
stepped just one step to the side when the truck turned 
and was beside the hood of the standing cab when struck 
(App. 24); that she was struck on the head and shoulder 
although the cape she wore was neither tom or soiled at 
the shoulder and there was no bruise on the shoulder 
(App. 27-28); that it was the left side, rear, at the back 
wheel of the truck which was in contact with her (App. 
28). 

In addition to Article 3 Section 5 of the Traffic Kegu- 
lations cited by Appellant, the Court in its charge in¬ 
structed the jury that if Appellee’s driver violated either 
Sections 5(a), 26 and 29(a) this was negligence as a mat¬ 
ter of law and, if the sole proximate cause of Appellant’s 
injuries, the verdict should be for Appellant (App. 58- 
59). 

The Court likewise instructed the jury that 

“While it is the duty of both the driver of a motor 
vehicle and a pedestrian using a public roadway to 
exercise ordinary care, that duty does not require 
necessarily the same degree of caution from eadi. 
The driver of a motor vehicle when ordinarily careful 
will be alertly conscious of the fact that he is in 
charge of a machine capable of projecting into serious 
consequences any negligence of his own. Thus the 
caution must be adequate to that responsibility, as 
related to all the surrounding circumstances. 

“A pedestrian, on the other hand, has only her own 
physi<^ body to manage and with which to set in 
motion a cause of injury. While usually that fact 
limits her capacity to cause injury, as compared with 
that of a vehicle driver, still in exercising ordinary 
care she too will be alertly conscious of the mechan- 
cal power acting or that may act on the public road¬ 
way, and of the possible serious consequences from 
any conflict between herself and such forces; and the 


I''**-":. 

caution required of her is measured by tte possibili¬ 
ties of injury apparent in the conditions at ^ hand.’’ 
(App. 57) . 

and again .: . ". . 

“In this connection you are instructed that it is a 
legal presumption that Miss DuBeau exercised ordi¬ 
nary care for her own safety ...” (App. 61) 

The Court’s final instruction was 

“One other item: You will recall there was read 
a deposition given by a man named Douglas, the 
driver of the truck, who declined to give his address 
and his occupation. The deposition was taken out 
of the presence of any judge. The witness should 

■ have answered those questions; he should have given 
his residence and his occupation. In determining the 
degree of credibility that you will give to the testi¬ 
mony of that witness, you may consider, along with 
all the other circumstances, the fact that he did not 
give his residence and he did not give his oocupaf- 
tion.” 

SUMMARY OF ARGUMENT 

1. The deposition of Douglas, driver of Appellee’s 
vehicle, was, with appropriate instruction by the Court, 
properly received into evidence. 

2. Even without the deposition of Douglas there was 
substantial evidence to support the jury’s verdict for Ap¬ 
pellee. 

3. The Court’s charge in respect to the jury’s function 
in believing witnesses, to a pedestrian’s duty and con¬ 
cerning unavoidable accident was correct, 

ARGUMENT 

That “cross examination of a witness is a matter of 
right” is too fundamental in our jurisprudence to require 
citation even of the case of Alford v. United States, 282 
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II. S, 687, 51 S. Ct 218, 75 L. Ed. 634, and likewise fun¬ 
damental is that “the extent of cross examination with 
respect to an appropriate subject of inquiry is within the 
soxmd discretion of the trial court”, also restated in the 
Alford case. 

It should be noted that the Alford case, upon which 
appellant mainly bottoms her appeal, -was a criminal case. 
In that case a witness for the prosecution who had testi¬ 
fied to uncorroborated conversations of the defendant of 
a damaging character, upon objection of the prosecuting 
attorney did not answer questions concerning his address. 
As the Supreme Court said, “the purpose obviously was 
. . . to show by such facts as proper cross examination 
might develop, that his testimony was biased because 
given under promise or expectation of immunity or under 
the coercive effect of his detention by officers of the 
United States which was conducting the present prosecu¬ 
tion.” In the instant case no such purpose was even 
suggested, but rather w’e have a situation where, after 
testimony by a witness, which appellant knew would cor¬ 
roborate her own testimony of a damaging nature, caused 
appellant to grasp at the straw held out by the refusal 
to answer the question as to the witness’ residence. It 
should likewise be noted that practically all citations by 
the Supreme Court in the Alford case, to support its 
holding, are criminal cases where the liberty of a person 
was at stake. 

It should likewise be noted that in the Alford case, it 
was the prosecuting attorney who raised the objection to 
the question, and did not desire the witness to answer. 
In the case at bar, however, it was the writness’ x>ersonal 
attorney who raised the objection, and substantiated the 
witness himself in his refusal to answer. It was appel¬ 
lee’s counsel who through diligent effort and great ex¬ 
pense caused the witness to be produced, and was not 
a willing party to the refusal to answer (App. 32, 52). 
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To strike the deposition of the witness would bring about 
a similar situation to that which was present in the case 
of Keller v. B. F. Goodrich^ 117 Ind. 566, 19 N.E, 196, in 
which a witness, on deposition, refused to answer a ques¬ 
tion, claiming that to answer would reveal trade secrets. 
Upon the motion to suppress the deposition, the court 
said, “the rule for which appellant contends would result 
in punishing the party, and not the witness, and the mod¬ 
em rule in analogous cases is not to make the party 
suffer, but to punish the contumacious witness.’^ To 
strike the deposition here would be to punish only the 
appellee, who as previously indicated at considerable 
expense produced this witness. 

Even the Alford case, however, has been held not to be 
an absolute directive. Judge Learned Hand, in Umted 
Stafesi V. Easterd'O/j/, 57 F. 2d 165, said as follows: 

‘^However, at one part of her examination she was 
asked where she lived at the time of the trial, and 
this was excluded. The argument is that as this is 
within the recent ruling of the Supreme Court in 
Alford V. U. S., 282 U. S. 687, 51 S. Ct 218, 75 L. 
Ed. 624, the convictions cannot survive the error. 
We are not clear that the decision was intended to be 
so far an absolute as to yield to no circumstances 
whatever, or that no matter how freely the examina¬ 
tion may have ranged, the exclusion of the answer 
must invariably result in a reversal. Such has not 
been the modem attitude in manners of the sort, and 
there is at least some color for supposing that the 
rule is not to apply inexorably, no matter how com¬ 
pletely the witness^ character, antecedents and con¬ 
nection with the defendant are laid bare. It is di¬ 
rected particularly, if we read aright, towards dis¬ 
closing whether he is under present compulsion, or 
at least control, by the prosecution, and declares that 
this may be penetrated with the utmost freedom. 
The situation at bar may have been that, but there 
was not a whisper of it from any of the defendants, 
and if this be the trae basis of the decision, it does 
not rule.” 
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The reasoning of Judge Hand, in the criminal appeal 
before him, applies with even stronger force to the civil 
matter before this court. Jones, one of the text writers 
relied on by the Supreme Court in the Alford case, has 
the following to say in 2 Jones Evidence, 4th Ed, Sec. 688, 
p. 1241: 

“and if the testimony is substantially complete and 
the deposition duly signed and certified, it should not 
’be suppressed because a question or two on cross 
examination has not been answered. Said Chief 
Judge Shaw, on this subject: ‘No general rule can 
be laid down in respect to unfinish^ testimony. If 
substantially complete and the witness is prevented 
by sickness or death from the finishing his testimony, 
whether viva voce or by deposition, it ought not to 
be rejected but submitted to the jury, with such ob¬ 
servations as the particular circumstances may re¬ 
quire.’ Fuller v. Rice, 4 Gray (Mass.) 343.” 

The trial court most admirably and completely followed 
the admonition of Chief Judge Shaw by ending the court’s 
charge with the following: 

“One other item; you will recall there was read a 
deposition given by a man named Douglas, the driver 
of the truck, who declined to give his address and his 
occupation. The deposition was taken out of the 
presence of any judge. The witness should have an¬ 
swered those questions; he should have given his 
residence and his occupation. In determining the 
degree of credibility that you will give to the testi¬ 
mony of that witness, you may consider, along with 
all the other circumstances, the fact that he did not 
give his residence and he did not give his occupa¬ 
tion.” 

Thus, the last thing that w-ent into the Jury Eoom, with 
the jury, was the court’s admonition carefully to examine 
the deposition of Mr. Douglas, the reluctant witness. 
(App. 69-70). We thus have a situation similar to the 
Alford case in the question “where do you live” but dis- 
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Similar on the facts and distinguishable as was the 
terda/y case, which held that Alford case is not an 
absolute. We have a situation within the circumspection 
of Jones’ comment, and one in which the court submitted 
the deposition to the jury, surroimded by the protective 
(for the appellant) covering of cautionary instructions. 

Appellant also claims that admission of the deposition 
deprived her of an instructed verdict in her behalf for, 
she says, had the deposition not been admitted there 
would only have been her testimony as to the facts of the 
accident. But appellant disregards the doubts and ques¬ 
tions of fact created by her own testimony. The plain¬ 
tiff herself does not have to be believed by a jury. This 
court has held that 

“Obviously, the testimony of a party may be incor¬ 
rect. ... In other words, the law recognizes the 
fact that parties, as well as other witnesses, may hon¬ 
estly mistake the truth, and requires juries to find 
the facts by weighing all the testimony, whatever may 
be its source.” Alamo v, Bel Rosario, 69 App. D. C. 
47, 98 F. 2d 328. 

Appellant testified (App. 22-24) that as she prepared to 
cross P Street, in a northerly direction, a Yellow Cab was 
standing on P Street, facing west, at the easternmost 
sidewalk line (crosswalk line), and that she looked straight 
ahead at the hood of the cab and walked straight toward 
it Thus, from her testimony alone, she was not in the 
crosswalk, and the jury could have have believed this 
even without the deposition of Douglas. 

Appellant charges error in the court instructing that 
Traffic Regulation Article 3, Sec. 5(d) (App. 59) to the 
effect that ‘‘every pedestrian crossing a roadway at any 
point other than within a marked or unmarked cross¬ 
walk shall yield the right of way to vehicles upon the 
roadway”, would be considered by the jury. As this 
court has stated, in Ross v, Hartmam, 78 U. S. App. D. C. 
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217, 139 F. 2d 14, “violation of an ordinance intended to 
promote safety in negligence.’’ And if the jnry fonnd 
that appellant had violated this regulation, and that such 
violation was the proximate cause of her injury, the ap¬ 
pellee’s verdict was proper, even without deposition of 
Douglas. 

Appellant likewise testified that she looked for traffic 
before she left the curb, but did not look again while 
crossing P Street. Thus, the jury might have found that 
she was within a crosswalk, and thus had the technical 
right of way, but she had no right to exercise it blindly 
for as this court said in Capital Transit Co, v, Small¬ 
wood, 82 U. S. App. D. C. 228, 162 F. 2d 14: 

“Perhaps, therefore, Smallwood had the technicsd 
right of way under the traffic regulation. But that 
regulation is not to be construed as an invitation to 
recklessness. Possession of the technic?.! right to 
precedence does not justify negligent insistence upon 
it.” 

And the jury might have found appellant negligent under 
this iheoTVy even without Douglas’ deposition. 

It should also be pointed out that although the entire 
record has not been printed and included as a part of the 
joint appendix, it is filed with this court and throughout 
the testimony of the appellant, pertaining to her alleged 
injuries and sequelae, runs a continuous thread of an 

unbelievable storv. She contradicted almost everv doctor 
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who testified for her, either in person or by deposition; 
she contradicted records of the hospitals to which she 
voluntarily went, and of Saint Elizabeth’s Hospital, to 
which she was sent after being declared incompetent; and 
her main witness, her brother. Dr. DuBeau, was likewise 
found not worthy of belief when on cross examination he 
was confronted with letters he had written several years 
previously concerning his sister’s condition. The jury 
could have taken all of these factors into consideration 



and entirely disbelieved plaintiff’s story, even -without 
Douglas ’ deposition. 

Appellant complains that the trial court charged the 
jury that the jury was the judge of what -witnesses to 
believe. This jury function is so fundamental as not to 
require citations supporting it, for the finder of the fact 
is always the sole judge of the credibility of witnesses, 
and as has been seen from the foregoing, even had there 
been no deposition of Douglas the driver, the jury could 
still have refused to believe Miss DuBeau. 

Appellant’s charge that an instruction on unavoidable 
accident should not have been given likewise is unsupport- 
able. Appellant herself testified (App. 28) that it was 
the very left side rear, back of the rear wheel of the truck 
which was in contact with her, and struck her on the 
head and shoulder (although there was no dirt or tear on' 
the shoulder of the cape she was wearing). The jury 
could have found that she walked into the rear of this 
left turning truck, and thus, as far as the appellee was 
concerned, the collision was unavoidable. 

Appellant cites as error that the judge charged the 
jury that -violation of a traffic regulation by a pedestrian , 
constitutes negligence as a matter of law. That charge 
not only is a correct statement of the law, as pointed out 
in Ross V. Harirrum, supra, but in fact, at appellant’s 
insistence, the court likewise charged that if appellee’s 
driver had -violated any of Sections 5(a), 26 and 28(a), 
that such -violation would be negligence as a matter of 
law, and if the sole proximate cause of appellant’s in¬ 
juries, a verdict should be rendered for appellant (App. 
58-59). An instruction, like an rapier, must cut both 
ways. 

Appellant like-wise charges that the court erred in 
charging that the appellant-pedestrian was required to 
be alertly conscious of a motor vehicle. It is necessary 
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that the court’s charge be read not by individual sen¬ 
tences, but in its entire context. The court actually 
charged first concerning the fact it was the duty of the 
driver to be alertly conscious, and in fact, instructed that 
the driver had even a greater degree of caution to use than 
the i)edestrian. 

While it is the duty of both the driver of a motor 
vehicle and a pedestrian using a public roadway to 
exercise ordinary care, that duty does not require 
necessarily the same degree of caution from each. 
The driver of a motor vehicle when ordinarily care¬ 
ful vdW be alertly conscious of the fact that he is in 
charge of a machine capable of projecting into se¬ 
rious consequences any negligence of his own. Thus 
the caution must be adequate to that responsibility, 
as related to all the surrounding circumstances. 

pedestrian on the other hand has only her own 
physical body to mauage and with which to set in 
motion a cause of injury. While usually that fact 
limits her capacity to cause injury, as compared with 
that of a vehicle driver, still in exercising ordinary 
care she too will be alertly conscious of the mechani¬ 
cal power acting or that may act on the public road¬ 
way, and of the possible serious consequences from 
any conflict between herself and such forces; and the 
caution required of her is measured by the possibili¬ 
ties of injury apparent in the conditions at hand.” 
(App. 57, 58). 

The court in the preceding quoted instruction was 
merely quoting suggested instruction 108(c), submitted to 
the Judicial Circuit Conference for the District of Colum¬ 
bia, in the preliminary report of the committee on stan¬ 
dardized jury instructions. Although this report was 
never formally adopted, it is nevertheless referred to and 
used considerably by the trial courts. 

The court, in addition, added that “in this connection 
you are instructed that it is a legal presumption that Miss 
DuBeau exercise ordinary care for her own safety . . .” 
(App. 61). 



u 


Thus when the entire charge perta inin g to the degree 
of care owed by the driver and the pedestrian to them¬ 
selves and each other, and the presumption that the ap¬ 
pellant used ordinary care for her own safety are read 
together as a unit, is is clearly shown that the court most 
adequately protected the appellant. 

CONCLUSION 

It having been shown that the deposition of Douglas, 
the driver, was properly submitted to the jury, surrounded 
by adequate safeguards to protect appellant's interests, 
and it being established that even without Douglas^ testi¬ 
mony, based upon appellant’s own testimony and the 
whole tenor of the trial, the jury had before it substan¬ 
tial evidence to make its finding for appellee, and inas¬ 
much as when a jury verdict is based upon substantial 
evidence the court may not disturb it, it is respectfully 
submitted that the appeal be denied and the judgment of 
the trial court affirmed. 

SmNET M. Goldstetst 
Joseph D. Bulman 
'Attorneys for AppeUee 

Of Coimsel: 

Joseph S. Cuxuns, Je. 

Samuel Z. Gouomah 




